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7.1 Introduction:

7FUNDAMENTAL RIGHTS

Ÿ It is a set of rights that is universally recognised and are 

fundamental in nature for the dignified human Survival 

and to realise their fullest potential i.e. intellectual, moral 

and spiritual.

Ÿ Sir BN Rau, the Constitutional advisor to the Constituent 

Assembly had recommended that the rights of the 

individual shall be divided into Justiciable and non- 

Justiciable parts. This suggestion was accepted by the 

Drafting Committee which then divided the rights of 

individuals under Fundamental Rights & Directive principles 

of state policy.

Ÿ In India, the rights of citizen can be categorised under 

three headings:

§ Legal Rights – these rights are available to citizens 

by virtue of statute/ law made by legislature. eg. 

National Rural Employment Guarantee Act, 2005 

(NREGA) provides for the right to work and 

National Food Security Act, 2013 (NFSA 2013) 

provides for the right to food.

§ Constitutional Rights: These rights are available 

to the citizens by virtue of the constitution itself. 

For eg. Right to property (Article 300A) and Right 

to vote (Article 326) etc.

§ Fundamental Rights: the word fundamental right 

suggests that these rights are so important that 

the constitution has separately listed them and 

made special provision for their protection. The 

constitution secures fundamental Right in India 

under Article 12-35 of Part III.
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7.2 Why Fundamental Rights in the 
      Constitution:

Ÿ A democracy for efficient functioning must ensure that 

individuals have certain rights and the government will 

always recognise these rights.

Ÿ Fundamental Rights were a necessity in view of the 

special problems of minorities and need to assure the 

fullest protection of their rights.

7.3 Difference between Fundamental 
       Rights in the United States of 
       America (Bill of Rights) and 
       Fundamental Rights in India:

Ÿ In the USA, The Bill of Rights is absolute in nature and 

the power of the state to impose reasonable Restrictions 

on the rights of individuals for collective interest had to 

be evolved by the judiciary.

Ÿ In India, Fundamental Rights are qualified in nature in the 

sense that state can impose reasonable restrictions on 

Fundamental Rights enjoyed by citizens as mentioned in 

the Constitution.

7.4 Features of the Fundamental
       Rights:

Ÿ All rights are available to citizens but few are available to 

Citizens exclusively. Eg. Article 15,16,19,29 & 30 are 

available to citizens only.
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Ÿ Fundamental Rights are qualified in nature i.e reasonable 

restrictions are imposed on them by the constitution 

itself.

Ÿ Fundamental Rights are not only negative in the sense 

that they impose limitations upon powers of

Ÿ state but also positive in the sense that they propel state 

to Act. For eg Article 17, 23 and 24 forces the state to 

act.

Ÿ Fundamental Rights are justiciable in nature i.e. in case 

of its violation remedies lie in judiciary (Article 32 and 

226)

Ÿ Fundamental Rights are not absolute or sacrosanct as 

they can be amended by the Parliament subject to the 

basic structure doctrine.

Ÿ According to Dr. Ambedkar it is the most criticized part 

of the Constitution.
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7.5 Article 12:

Ÿ It defines the term state for the purpose of Part III of the 

constitution.

Ÿ It includes:

§ Government and Parliament of India.

§ State Government and legislature of State

§ Local authorities

§ Other authorities

Ÿ The term authorities is the most disputed one under 

Article 12 & various judicial cases pertain to it.

Ÿ Earlier a very narrow interpretation of the article was taken 

which meant the authorities exercising government or 

sovereign functions only would constitute other authorities.

7.5.1 However subsequently various judicial cases gave 

  liberal interpretation:

Ÿ Hasan Ali Khan Vs. Director of Higher Education in 

Andhra High Court (HC): The judiciary gave test to 

determine the other authority:

Ÿ Substantial financial aid.

Ÿ Control by the government.

Ÿ Performance of public function.

Ÿ Entrustment of government activities.

§ All of this are non-essential and in particular case 

any one or combination of two or more would 

suffice.

§ Later on the Supreme Court (SC) in RD Shelly Vs. 

The Airport Authority of India gave by and large the 

same criterias.

Ÿ Rajasthan Electricity Board vs Mohanlal (1967): SC in 

this case said that it is not necessary to engage in 

sovereign government functions to fall within the 

definition of the term other authority under Article 12.

Ÿ Ajay Masia Vs Khalid Mujib Case (1981): In this case SC 

observed that the government cannot bypass the 

Fundamental Fights via establishing corporations. Hence 

corporations are within the ambit of the state.

Ÿ Star Enterprises Vs. CIOCO (Of Maharashtra) 1990: The 

SC in Star Enterprises Vs. CIOCO in 1990 even held a 

party which acts as an agency or instrument of State will 

fall within the definition of state under Article 12 . For 

e.g. Private entities while they were engaged in 

enrolment of Aadhaar card.

7.5.2 Whether the judiciary is part of the State under 

Article 12?

Ÿ Rupa Ashok Hurrah vs. Ashok Hurrah case (2002): SC in 

this case clearly demarcated judicial and administrative 

function of the judiciary.

Ÿ It stated that no judicial Proceedings can be said to be 

violative of any FR, and it is a settled position that courts 

of justice don't fall under the definition of State.

Ÿ In nutshell, judicial bodies when performing judicial 

functions don't fall under the definition of state but when 

it is performing administrative functions like conducting 

examinations etc., it will fall under the definition of state 

and remedies can be sought against it for violation of 

FR.

7.6 Article 13: Laws inconsistent 
      with or in derogation of the FR.

Ÿ All laws in force in the territory of India immediately 

before the commencement of this Constitution, in so far 

as they are inconsistent with the provisions of this part 

shall, to the extent of such inconsistency be void. For eg. 

Section 497 (adultery) and Section 377 (LGBT) of IPC 

was struck down by SC as against the FR.
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Ÿ The state shall not make any law which takes away or 

abridges the right conferred by this part and any laws 

made in contravention of this clause shall to the extent 

of contravention be void. Basically it  conveys that no 

law after commencement of the constitution shall take 

away FRs.

Ÿ As per this clause SC has struck down many provisions 

famous amongst them is section 66(A) of IT Act 2002 

which was declared null and void in Shreya Singhal (case 

2013).

Ÿ The term law in Article 13 includes:

§ Permanent laws enacted by Parliament or State 

Legislature.

§ Temporary law's like ordinances issued by the 

President of Governor (Article - 123 & Article 213 

respectively)

§ Statutory instruments in nature of delegated 

legislations, order by laws, rules, regulations or 

notifications.

§ Non legislative sources of law i.e custom or usage 

having force of law.

Ÿ Nothing in this article shall apply to any amendment of 

this constitution made under Article 368.

§ This provision (Article 13 (4)) was added by 24th 

Constitutional Amendment Act (CAA) 1971.

§ It clearly means that a Constitutional Amendment 

Act is not a law and hence cannot be challenged in 

court of law for violation of FR under Article 13.

Notes:

Ÿ Article 13 clearly lays down that all laws including both 

pre-constitutional and post constitutional which are 

inconsistent or in derogation with FRs enshrined in Part 

III are void.

Ÿ The main objective of Article 13 is to define the meaning 

of law and to secure paramountacy of the constitutional 

FRs over the ordinary legislations / laws.

Ÿ The first clause relates to laws which are already in 

existence on the date of commencement.  i .e 

(preconstitutional laws) shall be void if they are 

inconsistent with the FRs.

Ÿ The second clause relates to post Constitutional laws 

and prohibits the state from making laws which are 

inconsistent with the FRs. The state here means the 

same as that provided in Article 12.

Ÿ The third clause defines the law in an elaborate manner. 

The objective is to ensure that instruments emanating 

from any source of law - permanent or temporary - shall 

pay homage to the Constitutional provisions relating to 

FRs.

Ÿ The fourth clause is inserted via 24th CAA, clearly states 

that the law doesn't include the constitutional 

amendment act and hence Parliament can take away 

any of the FRs Via CAA. This specific provision imparts 

the characteristic of non- absoluteness to the FR. It 

means FRs are qualified and not absolute in nature and 

Parliament can take away any of the FRs of the citizen 

via CAA.

7.6.1 Tussle between Executive & Judiciary or evolution of 

Basic Structure Doctrine:

Ÿ After independence,  the congress government 

introduced various zamindari abolition and land reform 

measures to give effect to the socialistic policies of the 

state. However the presence of Article 31 (Right to 

property) and the need for adequate compensation while 

depriving someone of their property was the major 

hurdle for the government of the day in introducing land 

reform measures.

Ÿ Kameshwar Singh vs. State of Bihar (1950): In its 

judgement, the SC held Bihar Land Reforms Act Invalid 

as it didn't provide for adequate compensation to 

Zamindars and hence violative of Article 14, 19 and 21.

Ÿ 1st Constitutional Amendment Act (CAA) 1951 In order 

to overcome these sorts of judicial hurdles, the 

Parliament enacted the 1st CAA in 1951 itself that added 

Article 31A and Article 31B into the constitution. 

§ Article 31A

Ÿ It provides for 5 categories of law, which can't be 

challenged in the judiciary for contravention of 

FRs guaranteed under Article 14 & 19.

Ÿ This 5 categories include Reforms in agricultural 

land industry and commerce

§ Acquisition of estate and related rights by the 

state.

§ Taking over management of properties by the 

state

§ Amalgamation of properties
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§ Extinguishment or modification of rights of 

directors or shareholders of corporations.

§ Extinguishment or modification of mining 

leases.

§ Further Article 31 A also provides that when State 

acquires land held by a person under his personal 

cultivation and land is within statutory ceiling 

limit, a compensation at market value is to be 

paid by the state (this provision was added by 

17th (CAA 1964).

§ Article 31 B

§ It protects the acts and regulations included in 

the 9th schedule from being challenged and 

invalidated on the ground of contravention of any 

of the FR.

§ Thus the scope of Article 31B is wider than that 

of Article 31A as Article 31 B immunised any law 

included in the 9th schedule.

§ In a nutshell, 1st CAA gave restricted power of 

the judiciary to check the validity of laws as per 

Article 31 A and Article 31 B.

§ Shankari Prasad vs Union of India (1951)

§ Under this case the Constitutional validity of the 1st 

CAA was challenged as being violative of FR.

§ SC in in verdict held that the Parliament has two 

types of power 

§ The Constituent legislative power (Article 368)

§ Ordinary Legislative power (outsider Article 

368)

§ Further SC held that the expression law under Article 

12 doesn't include constitutional amendments under 

Article 368.

§ Hence, the Parliament has power to amend any 

provision of the Constitution including FRs.

§ This interpretation of the Constitution continued till 

the Golak Nath case (1967).

Ÿ Golak Nath case (1967)

§ Punjab state government had passed Punjab Land 

Reforms Act which was included in 9th schedule by 

the parliament via 17th CAA.

§ Brother Henry Golak Nath & William Golak Nath who 

were big zamindars dragged the state government in 

judiciary over this act.

§ In its judgement (Golak Nath Vs. State of Punjab) the 

SC reversed its earlier verdict given in Shankari 

Prasad case.

§ SC held that the Parliament has only one power i.e. 

the Ordinary legislative power & not the Constituent 

legislative power.

§ Further SC held that FRs are beyond the amending 

powers of the Parliament as Article 368 deals with 

only procedure & doesn't give any power to amend 

the Constitution.

§ Thus, FRs was given an immutable position by taking 

away Parliament's power to amend the FRs.

Ÿ 24th CAA 1971

§ Parliament reacted to the Golak Nath Case Verdict by 

enacting 24th CAA in 1971.

§ It made 2 important changes

§ Changing the title of Article 368 to “Power of 

the Parliament to amend the Constitution and 

procedure thereof”

§ Inserted Article 13 (4) stating, nothing in 

Article 13 shall apply to any amendment of 

the Constitution under Article 368.

§ Thus 24th CAA reverted the position back to 

Shankari Prasad case.

Ÿ Kesavananda Bharati vs State of Kerala (1973)

§ Kerala State government had passed Kerala Land 

Reforms Act which was put into 9th schedule by 

29th CAA 1972.

§ Kesavananda Bharati was a head of religious mutt 

(Edneer Mutt) that lost huge land because of this Act 

& thus dragged the state government into judiciary.

§ The Supreme Court (SC) undertook the entire 

gamut of the issue under reversed this case & the 

verdict given in Golak Nath Case.

§ SC held that:

§ The Parl iament enjoyed the const i tuent 

Legislative power under Article 368 and hence 

has the right to take away or abridge any of the 

provisions of the Constitut ion including 
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Fundamental Rights (FRs) via Constitutional 

Amendments Act (CAA).

§ However, such power of the Parliament is subject 

to the doctrine of basic structure or doctrine of 

basic feature of the constitution.

§ Thus, henceforth the validity of the constitutional 

amendment act can be challenged on the basis of 

violation of basic structure of the constitution.

§ However, Ordinary laws are not covered under the 

ambit of the doctrine of basic structure (Kuldip Nayar 

case 2006) as they cannot amend the important/ 

basic features of the constitution. But Ordinary law’s 

validity can be challenged in judiciary on two grounds 

that:

§ Legislature doesn't have authority to frame such 

laws.

§ Violation of FRs under Article 13.

§ The Kesavananda Bharati case verdict was delivered 

by the 15 judges bench which is still the largest 

bench constituted by judiciary for any case.

§ Hence it is difficult to overrule the verdict of 

Kesavananda Bharati case as there is precedent in 

judiciary that in order to overrule earlier judgement a 

larger bench is required.

Ÿ Indira Nehru Gandhi Vs. Raj Narain (1975)

§ In this case SC evoked the doctrine of basic 

structure to invalidate 39th CAA 1975 which kept 

election disputes regarding election of Prime 

Minister (PM) and speaker of Lok Sabha (LS) outside 

the jurisdiction of all courts.

Ÿ 42nd CAA 1976

§ Parliament reacted to the development of basic 

structure doctrine via enacting 42nd CAA 1976.

§ This act is also called a mini constitution as it 

amended various provisions of the Constitution.

§ One of the amendments was related to Article 368 

wherein clauses (4) and (5) were inserted which 

provided that any Constitutional Amendment Act 

cannot be challenged in court of law.

§ In short it provided for blanket immunity to the CAA 

from judicial review.

Ÿ Minerva Mills Ltd. Vs. Union of India (1980)

§ Minerva Mills was a textile company which was 

nationalised by the central government on account 

that its affairs were managed in a highly detrimental 

manner to the public interest.

§ Further the Act of Nationalisation was put under the 

9th schedule by 39th CAA.

§ Hence management of the Mill Sought remedy in SC 

on grounds of violation of basic structure.

§ In its verdict the SC struck down the provisions of 

42nd CAA 1976 that took away the power of judicial 

review of the court by declaring it basic structure of 

the constitution.

§ SC commented:

§ "Since the Constitution has conferred a limited 

amending power of Parliament, the Parliament 

cannot under the exercise of that limited power 

enlarge that very power into an absolute power. 

Indeed, a limited amending power is one of the 

basic features of the constitution and therefore, 

the limitation on that power cannot be destroyed.  

In other words, Parliament cannot, under Article 

368, expand its amending power so as to acquire 

for itself the right to appeal or abrogate the 

Constitution or to destroy its basic features. The 

donee of a limited power cannot by the exercise 

of that power convert the limited power into an 

unlimited one."

Ÿ Waman Rao Vs. Union of India (1981)

§ In its verdict SC adhered to the doctrine of basic 

structure and further clarified that it would apply to 

constitutional amendments enacted after April 24, 1973 

i.e. the date of the judgement in the Kesavananda 

Bharati case.

7.6.2 Notes on Article 13:

Ÿ Doctrine of Basic Structure:

§ The basic structure of the constitution included 

those provisions of the constitution without which 

the constitution would lose its basic structure.

§ The SC finally gave this doctrine in Kesavananda 

Bharati case (1973) but didn't define it. Subsequently 

various verdicts of SC have enlarged the scope of 

judicial review.
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§ For example, In Kesavananda Bharati case itself 

declared supremacy of the constitution, separation of 

power, republic and democratic form of government, 

secularism, federal character Sovereignly and unity of 

India and Parliamentary system as basic structure.

§ Subsequently Judicial Review (Indira Gandhi Nehru 

case 1975), Rule of law (Indira Sawhney case 1992), 

Independence of judiciary {National Judicial 

Appointments Commission (NJAC), 4th Judges case} 

etc. evolved the doctrine of the basic structure 

further.

Ÿ Judicial Review:

§ It is the power of the judiciary to check the 

constitutional validity of the law enacted by the 

legislature.

§ If the judiciary finds out the said legislature is 

violative of the basic structure then it has the right to 

declare it null and void.

§ Many such laws have been nullified by the judiciary 

for eg. recently 99th CAA related to National Judicial 

Appoint Commission was struck down by judiciary 

on basis of violation of basic structure provision of 

independence of judiciary & separation of executive 

from judiciary (Article 50).

§ In fact both SC and HC in India have power of judicial 

review by virtue of Article 13, 32 and 226.

Ÿ Judicial doctrines:

§ Doctrine of Prospective Overruling:

§ It was given by SC in the Golak Nath Case.

§ It means the verdict of SC will apply from the 

present date and not retrospectively.

§ Doctrine of Severability:

§ Evolved by judiciary in A.k Gopalan Case Vs. 

State of Madras case (1950)

§ Article 13 (1) declares that all  the pre- 

constitutional laws that are inconsistent with FRs 

shall be void.

§ However, as per doctrine of severability the whole 

law/ act need not be void but only those 

provisions of the law/Act which are in consistent 

with the FR shall be void.

§ But it is only possible if the part which is in 

agreement with the law is separated from the 

whole law. If both the valid and invalid parts are 

so closely mixed up with each other that it can 

not be separated then the whole law or act will be 

held invalid.

7.7 Article 14

§ so closely mixed up with each other that it can not 

be separated then the whole law or act will be held 

invalid.

§  The state shall not deny to any person equally before 

the law or equal protection of the laws within the 

territory of India.

§ Article 14 of the Indian constitution embodies the 

principle contained in the Universal Declaration of 

Human Rights that “all are equal before law and are 

entitled without discrimination to equal protection of 

the laws".

§ Article 14 is available to both citizens and foreigners 

& the word person includes both individual and legal 

persons like statutory corporations, companies, 

registered societies etc.

§ The term equality before law is negative and belongs 

to Britain whereas the term equal protection of laws 

is a positive concept & belongs to the USA.

Ÿ Equality before law

§ The 'law' in singular format in the term of equality 

before law means

§ No one is above law.

§ Absolute supremacy of the law.

§ There is one system of law and counts for all.

§ The term originated in English Constitution and has a 

negative connotation which means every body is 

equal in the eyes of the law irrespective of his 

standing in society. It also means absence of any 

privileged class in the society.

§ The form also signifies there should be a rule of law 

and absence of any arbitrary powers. The rule of law 

has been declared as the basic structure of the 

Constitution by the judiciary.

§ The term also means "lex supremus" i.e law has the 

highest authority in the country and prevents 

arbitrary use of powers by the state by imposing 

limitations upon it.
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§ It is basically the rule of law that has changed the 

Rex Lex (king is law) to Lex Rex (law is king). Our 

constitution has also empowered the Supreme Court 

to protect the rule of law via judicial review (Article 

13 and 32).

§ Difference between British and Indian concept of rule 

of law:

§ In Britain the term rule of law was propounded by 

A.V. Dicey and has 3 aspect:

§ Absence of arbitrary powers i.e. no one can 

be punished except for a breach of law. (Point 

a)

§ Equality before law i.e. equal subjugation of 

all citizens to ordinary law of the land. (Point 

b)

§ Primacy of the right of the individual i.e. 

constitution is the result of the rights of 

individuals rather than the constitution being 

the source of Individual rights. (Point c)

    This is because of the unwritten nature of the 

British constitution i.e. parliament was 

created first and its laws have the status of 

the constitution.

§ In India, the point a and point b applies in India. 

However as India has a written constitution, its 

primacy over individual rights has been secured.

§ Ultimately, the equality before law is not absolute 

in nature in India and there are certain exceptions:

§ Immunities of the President & Governor 

(Article 361)

§ Privileges enjoyed Member of Parliament 

(MP) and Member of the Legislative Assembly 

(MLA) (Article 105 and 194 respectively).

• Equal Protection of Laws:

§ The term laws in plurality refer to the statutory laws.

§ It connotes:

§ Equality of treatment under equal circumstances.

§ Similar application of the same laws to all 

persons who are similarly situated.

§ The like should be treated alike without any 

discrimination.

§ As per it, it shall be the duty of the government to 

bring its subjects under similar circumstances. 

However if similar circumstances don't prevail then 

state can take affirmative actions to provide for 

equality.

§ Hence the term equal protection of laws has positive 

connotation as it gives powers to the state to carry 

out positive discrimination.

§ The progressive taxation reservation policies etc. are 

examples of affirmative actions to ensure equal 

protection of laws.

§ Judiciary on Article 14

§ The SC has held that Article 14 applies where equals 

are treated differently without any reasonable basis. 

Where equal and unequal are treated differently it 

doesn't apply. It thus permits reasonable classification.

§ In the Sashi Mohan case (1958) SC gave permissible 

classifications.

§ The classification must be founded on an 

intelligent differentiation which distinguishes 

persons or things that are grouped together 

from others left out of the group.

§ The differentiation must have a rational 

relation to the object sought to be achieved 

by the statute in question.

§ This test was subsequently followed in many causes 

like R. Dalmia case (1958) Prabodh Verma case 

(1985) etc.
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